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in the Court ol Appeals of the District ot Columbia. 


No. 2684. 


Geokge X. McLanahan et al., Appellants, 

VS. 

W. F. Roberts Company. 


a 


Supreme Court of the District of Columbia. 
At Law. No. 56060. 


w. F. Roberts Company, a Corporation, Plaintiff, 

tt t>a7ptt Burton, Partners, Doing Busi- 
“afa of McLanahan and Burton, 

Defendants. 


tTvttfd States of America, 

District of Columbia, ss 


jjisirici v] —> — 

Be it remembered that ^4hi„ Jton InlafdDistrictl’at'the times 
heSSr mmtiS, the following papers were filed and proceed- 
S had> the above-entitled cause, to wit: 


Declaration. 

Filed August 18, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 56060. 


W . F . Roberts Company, a Corporation, Plaintiff, 

_ tt "Ratph Burton, Partners, Doing Busi- 

f & Founder the Firm Name of McLanahan and Burton, 

Defendants. 


Th, plaintiff, W. r rss 0 s" 

and existing undur the>a - j Ralph Burton are partners 

ssjafirjjser— .< 

1—2684a 
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GEORGE X. MC LANAHAN ET AL. VS. 


The plaintiff, W. F. Robarts Company, sues the defendants, 
George X. McLanahan and H. Ralph Burton, partners under the 
name of McLanahan and Burton, for money payable by the de¬ 
fendants to the plaintiff for goods bargained and sold by the plain¬ 
tiff to the defendants; and for goods sold and delivered by the plain¬ 
tiff to the defendants; and for work done and materials provided by 
the plaintiff for the defendants at their request; and for money lent 
by the plaintiff to the defendants; and for money paid by the plain¬ 
tiff to the defendants at their request; and for money received by the 
defendants for the use of the plaintiff; and for money found "to be 
due from the defendants to the plaintiff on accounts stated between 
them. And the plaintiff claims the sum of Four Hundred and 
Sixty-five and 25/100 ($4(35.25) Dollars, together with interest 
theraon at the rate of six per cent per annum, in accordance 
2 with the Particulars of Demand, hereto attached, besides 
costs of this suit. 

ALLEN C. CLARK, 
Attorney for Plaintiff. 


Affidavit. 

District of Columbia, ss: 

I, William F. Roberts, being first duly sworn, do on oath depose 
and say that I am President of the W. F. Roberts Company, Inc., a 
corporation organized and existing under the laws of the District of 
Columbia, which is the plaintiff named in the declaration to which 
this affidavit is attached; that I have personal knowledge of the mat¬ 
ters and things herein alleged; that the said W. F. Roberts Com¬ 
pany, Inc., has a just cause of action against George X. McLanahan 
and H. Raiph Burton partners doing business under the firm name 
of McLanahan and Burton, who are the defendants named in said 
declaration, for goods, wares and merchandise sold and delivered by 
said plaintiff to said defendants in accordance with the Particulars 
of Demand hereto attached, which are hereby referred to and made a 
part of this affidavit; that said goods, wares and merchandise were 
sold and delivered by said plaintiff to said defendants at their special 
instance and request, as set out in said Particulars of Demand; that 
the prices therein charged for them are the reasonable and usual 
market prices and those agreed to be paid by the said defendants; 
that the only payments made by said defendants on account are 
those noted on said Particulars of Demand, and there is now justly 
due and owing said plaintiff, the W. F. Roberts Company, Inc., 
from said defendants, the said George X. McLanahan and H. Ralph 
Burton partners doing business as a firm under the name of Mc¬ 
Lanahan and Burton, by reason of the premises, exclusive of 
3 ail set-offs and just grounds of defense, th 3 sum of Four 
Hundred and sixty-five 25/100 ($465.25) Dollars, with in¬ 
terest thereon at the rate of six per centum per annum until paid, 
besides costs of this suit.- 


W. F. ROBERTS. 



g 

w. F. ROBERTS COMPANY. 

Subscrib’d and sworn to before me this 18th day of August, 

A. D., 1913. GILBERT A. CLARK, 

[ seal .] Notary Public, D. C. 

4 W. F. Roberts, President and Manager. ? 

Telephones, Main 4894 and 4895. 

Messrs. McLanahan & Burton 

To W F Roberts (Seal) Company, Inc., Dr., Printers, Eneravers, 

T ° Stationers,1413 New York Avenue, Washington, D. C. 

Kodaks, Photo Supplies. 

Artists’ and Draftsmen’s Materials. 

Terms: Monthly Settlements. 

Jan 913 i7. 75 Bonds Cissel Co.. • ^00 

Feb 5 100 Stock Certificates Preferred . 

r 100 44 44 Common. g*-®}' 

100 Interim Certificates for Bonds.. . 

16. 100 Stwk Certificates Standard Cafe ^ ^ 

25. lOODaUy 1 report sheets Cissel Co. 10.00 

27. 200 Loose Leaf Follow sheets. 

March 3. Trimming index^. v . g'oo . ( . 

10. 500 Inventory sheets.•• • 

17. Composition on Summary 7 sheets Ci 

sel Lo. ••••*••** 1 00 

Anr 14 200 sheets Empire Bond..... •••••• i' , 0 ..: 

Ap 26 500 sheets 9x12 20 lb. Empire Bond. 2.50 

May 20- 500 sheets 9%x 11% Empire Bond. 2.50 

June 2. 150 #11 M amla envelop...... ■«> 

6 . 250 envelopes #9 b. D.teager. 

250 envelopes 6 V 4 Persian. -iijo 

24 250 Bonds 24 Coupons <0 - u 

Composition on Deed of Trust Cissel oo 
Co. .. 434 5 Q 

My 18.’ ?95 Bon! 8 White Cross Milk Company _9O0 ^ ^ 

By cash on account: gl.BO 

Maw* 11. 25.00 

Apnl I :;::::::;;;;::::.25 ~ 

July .. . 5 ' 6 - 112.35 

.... 465.25 


Balance 
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* 


5 Plea. 

Filed August 27, 1913. 

* * * * * * * 

For plea to the plaintiff’s declaration in the above entitled cause, 
defendants say that they did not promise and undertake in manner 
and form as alleged. 

WILLIAM S. CULBERTSON, 

Attorney for Defendants. 

Affidavit of Defense. 

William H. Boyd, being first duly sworn according to law, deposes 
and says: 

That he is a member of the bar of the District of Columbia, that 
he is associated with the firm of McLanahan & Burton in the prac¬ 
tice of the law, that he is agent for George X. McLanahan and H. 
Ralph Burton, practicing law under the copartnership name of Mc¬ 
Lanahan & Burton for the purpose of making this affidavit and that 
he has personal knowledge of the things herein stated. 

Affiant states that the items enumeraterl in the particulars of de¬ 
mand attached to the declaration of the plaintiff in this cause were 
ordered by the defendants under the following conditions: 

Affiant states that the following items were ordered for the use of 
the defendants in this cause: 


200 Loose Leaf Follow Sheets. $ .75 

Trimming Index. .25 

200 Empire. 1 00 

500 “ 2.50 

600 “ .. 2.50 

150 Manilla Envelopes. .00 

250 Envelopes SL. Ledger. 1.50 

250 “ Persian . 1.00 


Total. $10.10 


6 And the said defendants have made the following payments 

upon the sums due: Cash, twenty five cents ($.25) and by 
check of McLanahan £ Burton, five dollars and sixtv cents ($5.00), 
making a total of five dollars and eighty five cents ($5.85) and leav¬ 
ing a balance due from these defendant* to the plaintiff of four dol¬ 
lars and twenty five cents ($4.25). Affiant states that the defend¬ 
ants have been and are now ready and willing to pay this sum. 

Affiant states that the following items were ordered by the de¬ 
fendants in this cause acting as agents for the G. W. Cissel Company, 
Incorporated, and that the purchases were authorized by the said 
G. W. Cissel Company, Incorporated: 


75 Bonds. $35.00 

10 Original Deeds. 11.00 

100 Deeds. 54.50 
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100 Daily Deport Sheets.. 

500 Inventory Sheets-• • • • •. 

Composition on summary sheets.. •. 

250 Bonds ••••••••' •_;••• .] ] ’. 

Composition on Deed of Trust.. • •. 

200 Bonds . 


10.00 
8.00 
1.50 
78.00 
35.00 
134.50 

$387.50 


Affiants states that ^^^^p^y^nrorporated! a payment of 
agents for the G. W-Cis-el Compa^,^^ ^ ^ gai(J payment 

twenty five dollars ($2 \y,Jr W Ci GS; el Company, Incorporated, 
was made by a check of the fj. v . ^ ordered by the defend- 

Affiant states that the following t ^ e wb ite Cross Milk Com- 
ants in this cause actin^ w ere authorized by the 

SVK^ e M'i.“« .V-= 

100 Stock Certificates, Preferred.. 21.50 

10 n “ “ Common . . 37.50 

100 Interim Certificates for Bonds -- • • • • • • • •'' ’'' 93.00 

295 Bonds. . $177.50 

Affiant further states that up °", *' 1 White e Cr!ws Milk Com- 

7 panyi”nw^orat^d,^payment of eij:h^ oim dollare^nd fi^ 

la, ^ js-W”iirwsvsi Stt-u. — 

*TSL ......th.t.1.. 

KS>S. i U‘»a"“ Se Sch« « .utho-M n 

Standard Caffi Company, Incorporated. ^ 5() 

1 00 Stock Certificates. , 

Affiant further states entire hme^w^en ^e^ 

,ts in this cause were acting as age L, Cotnpany , Incorporated, 
pany Incorporated, the> White Cr n ted this fact was known 

and the Standard Cafe Company^ ^ G ^ ^ the .principals 

ifiSiffiSl purchases were 

Subscribed and sworn to before me this 27th day of August, A. D„ 


ants 


1913. 


[seal.] 


albert w. sioussa 

Notary Public, D. O. 


Memoranda. •. . 

. September 9, of is™, »*» of tn.l end pot, of 

TJ5& 7, r/To mT d " ri “ P1,i ”‘ ,s ,or * 465 ' 25 

and interest from July 30,19l<5. 
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GEORGE X. MC LANAHAN BT AL. VS. 


8 Supreme Court of the District of Columbia. 

Friday, January 1 9th, 1914. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice presiding. 

******* 

Before Justice Wright. 

Upon consideration of the motion for a new trial filed herein, it is 
ordered that said motion be and the same is hereby overruled, and 
judgment on verdict is ordered. Wherefore, it is considered that the 
plaintiff herein recover of defendant the sum of Four Hundred Sixty- 
five and 25/100 Dollars ($465.25) with interest from July 30th 
1913, together with costs of suit to be taxed by the clerk, and have 
execution thereof. 

From the foregoing judgment, the defendants by their attorney 
in open court, note an appeal to the Court of Appeals, whereupon the 
penalty of a bond to onerate as a Supersedeas, is hereby fixed in the 
sum of Nine Hundred Dollars. 

Memoranda . 

February 6 , 1914.—Appeal bond approved and filed. 

March 3, 1914.—Bill of Exceptions submitted. 

March 23, 1914.—Time to settle exceptions and to file transcript 
of record extended to May 8 , 1914. 

8 Supreme Court of the District of Columbia. 

Thursday, April 9th, 1914. 

Session resumed pursuant to adjournment, Hon. Job Barnard, 
Justice presiding. 

******* 

Note. —This entry is under date of April 8 th 1914. 

Before Judge Wright. 

The Court having this day signed tha Bill of Exceptions as of the 
time of the noting thereof at the trial, and heretofore submitted, 
now hereby orders the same of record nunc pro tunc. 

Assignment of Errors. 

Filed February 16, 1914. 

******* 

The defendant designates the following as his assignment of error- 
in the above entitled cause: 

J. The Court erred in excluding the evidence offered by the de¬ 
fendant tending to show that the defendant was the authorized agent 
of the interstate Investment Company. Ths G. W. Cissel Company, 
the Standard Cafe Company, and the White Cross Milk Company.. 



w. F. ROBERTS COMPANY. 
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2. The Court erred in refusing to grant the first two prayers 

P TThrCourt\rr e c d n mmstruot 1 ng the jury that the burden of 
proof was on the defendant. w g CULBERT goN, 

Attorney for Defendant. 

Designation of Record. 

Filed April 11, 1914. 

♦ * * * * * * 

John R. Young, Esquire, Clerk of Supreme Court of the District of 
Columbia, Washington, District of Columbia. , 

i o Tn the matter of the appeal of the defendants in the above 

^ mice from the judgment entered therein on the 

16th dayof January, 1914 the defendants designate the following 

“I ffand’i of defense of the defendant filed August 

27 & Notation of the filing of joinder in issue, notice of trial, and 

n °4. Memorandum of the swearing of the jury and the verdict ob¬ 
tained. otions for n3W trial; judgment on verdict; 

JJH SmSS> «■*< * "-** 1 *“* 01 

"mimmnlur''' the approval and «Bng of the .opereedea. 

‘•tezt&av ssrs&rtu —* 

filing transcript of record. . . 

^Assignment of error- attd ,h„ d ^^* l ^i. BERTs0Il , 

Attorney for Defendants. 

Copy of the foregoing designation received this 11 of April, A. D. 

1914. JNO. RIDOUT, 

Attorney for Plamtiff , 

11 Supreme Court of the District of Columbia. 

United States of America 

District of Columbia, ss: . , 

T Tohn R Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
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GEORGE X. MC LANAHAN ET AL. VS. 


10, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is rnad© 
part of this transcript, in cause No. 5b0b0 at Law, wherein W. F. 
Roberts Company, a corporation is Plaintiff and George X. McLana- 
han et al. &c. are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 22nd day of April, 1914. 

[S 3 al Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk . 


12 In the Supreme Court of the District of Columbia. 

At Law. No. 56060. 

W. F. Roberts Company, a Corporation, Plaintiff, 

vs. 

George X. McLanahan, H. Ralph Burton, Partners, Doing Busi¬ 
ness as a Firm under the Firm Name of McLanahan & Burton, 
Defendants. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
before Mr. Justice Wright and a jury on the seventh day of Janu- 

a ^Present on behalf of the plaintiff, Allen C. Clark and John 
Ridout, Esquire; present on behalf of the defendants, W. S. Culbertr 

son, Esquire. . , . _ , 

Thereupon the plaintiff, by the witnesses hereinafter named, gave 

evidence tending to prove as follows: 

B. H. Roberts testified that he had general charge of the printing 
department of the plaintiff corporation and that the printing done 
and the supplies furnished, as enumerated in the particulars of de¬ 
mand attached to the plaintiff’s declaration, were ordered by Mr. H. 
Ralph Burton; that thev were furnished as ordered and that they 
were delivered at the office of, and receipted for by, the defendant 
copartnership; and that the prices charged therefor were reasonable. 

W F Roberts was called as a witness in behalf of the plaintiff 
and testified that he has been since January, 1913, and is, president 
of the W. F. Roberts Company, Incorporated; that the printing and 
supplies mentioned in the plaintiff’s particulars of demand were 
furnished at the request of the defendants; that the print- 

13 ing was done and the supplies were furnished to the said de¬ 
fendants, and that the prices charged were reasonable. 

Miss Ida Worch, a witness called on behalf of the plaintiff, lesti- 
fied that she was bookkeeper for the plaintiff corporation and that 




w. F. ROBERTS COMTANY. 
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the corporation’s books earned “ ^“unt in the jiam^ ^ _ 

Lanahan & Burton, but had no account> . as agents . bhe 

nies for which the deien an «-i c neck of the vv hue Cross Milk 

testified on cross-exammau t Qf the ciaim 0 f the Roberts 

Company was accepted in pa p > bllls ba d been rendered m 
Company against the dete ^-> d d Cafe Company and The 

n ‘S’S.'X - •“* '? d '" d " ““ of 

MaLanX * “ <“> t *‘ d - 

jsfiS? 4rsssrss&is4 a: 

ing to prove as follows. 

H. Ralph Burton a ^e tivltmenfcompany'Sring 

that he was attorney lor the - attorney for the said Com- 

January, 1913, and 1“ 1913, the said 

pany since that time, _ rel)are a bond issue for Ihe G. W. Gis- 
Company was authorized to p ep interstate Investment Com* 

sel Company; that he, repre^en^g ^ printhlg of the seventy-five 

pany, and authorized /p<j \ original deeds men- 

U) Cisse!• <W5 ff bonds C albd on the W. F. 

tioned in the Plaintiff ■ P g [i Roberts in substance as 

Roberts Company and Cisse l Company, wlm-h is 

follows: “Here>«isome’ Y^^^vestment Company of which I 
being prepared by the InR » have always been ver^ courteous 

am Secretary and e° un , . ., t his work your way. 

to us and I am glad to th > t he Ro b er ts Com- 

14 Mr. Burton urtherltestified t:hatj^ M 

pany sent a bill for t p ^ & B urt0 n, he callea one of 
in the name of the firm o - j l)ro tested against this action 

ite representatives over t renderedlnThe name of The G.W. 

fS d e n^o e mpany, a the 1 White Cross Milk Company and the Standard 

Cafe Company,'for which he was agent ($25) pay- 

Mr. Burton further ^^^Vompany, Inc., on the account 
; ment was niade to t ie • • . c heck signed by the treasurer 

of The G. W. Cissell Companj uy ^ himse lf, as chairman of 

LL E 5S 3SA & >*» ^ ,nWh 

r“ M r.wi£ c£ Mi'llf Company, and M 

Inc., on the accoun v p Roberts Company, Inc. The 

rSSUSSr^nc. and U . ««- 


2—2684a 
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- “Washington, D. C., March 10, 1913. No. 533. 

Washington and Southern Bank 15-76. 

. Pay to the order of W. F. Roberts Company Inc., $81.50 Eighty 
one and 50/100 Dollars. 

WHITE CROSS MILK COMPANY. 

* (Signed) J. SELW1N TAIT, President. 

Bill Feb. 5 printing certificates of stock, etc. 

•. Endorsed: Pay to the order of District National Bank of Wash¬ 
ington, D. C. W. F. Roberts Company, Incorporated. District 
National Bank. 15. 12. Mar. 12, 1913. All prior endorsements 
Guaranteed. Washington, D. C.” 

15 Mr. Burton further testified that a petition on behalf of the 
stockholders of The G. W. Cissel Company for voluntary dis¬ 
solution and for the appointment of a receiver was filed on July 
15, 1913. 

Mr. Burton further testified that during the month of June, 1913, 
bills were rendered by the W. F. Roberts Company, Inc., in the 
name of the Standard Cafe Company, The G. W. Cissel Company 
and McLanahan & Burton. These bills were thereupon introduced 
into evidence. The bills rendered to McLanahan & Burton shows 
that it was paid. The bill rendered to The G. W. Cissel Company 
shows the separate items ordered on behalf of the Company and a 
credit of “Cash on account" of twenty-five dollars ($25.00). 

Mr. Burton further testified that on July 24, 1913, he received a 
letter from the W. F. Roberts Company, Inc., enclosing bill rendered 
in the name of McLanahan & Burton, but separating the “Cissel 
Company Items” and the “Standard Cafe Company Items.” The 
bills and letter were introduced into evidence. The letter is as fol¬ 
lows : 

“W. F. Roberts Company, Inc. 

Washington, D. C., July 24, 1913. 

Messrs. McLanahan & Burton, Union Trust Building, Washington, 
D. C. 

Gentlemen: As per your request by phone we inclose itemized 
account to date, and memorandum of items separated for your con¬ 
venience. 

Having paid out a considerable sum of money for Bonds, etc., 
we ask the favor of remittance for use on Saturday, the 28th instant. 

With thanks in advance and awaiting your further commands, 
we are 

Yours very truly, 

W. F. ROBERTS COMPANY, INC. 
(Signed) W. F. ROBERTS, President.” 

16 Mr. Burton further testified that all the items mentioned 
in the plaintiff’s particulars of demand, except certain small 


W. F. ROBERTS COMPANY, 
items, valued at $ 10 . 10 , which^had 

the defendants White Cross Milk Company, 

pames: The Cj. ) v * {* * Gomnlftsof the work done were 

or the Standard Cafe Compa y. we ^ e ^bonds, deeds, inventory 

sheets, U and ddly report *eete °f ^ n fof P White 

srsa b cSp“ n »a “* “>» s — “• 

C °Mr. a Burton further testified th ^ h ® ^dXfor^rhfa W* feel 

&?,:X P whS‘crl a" am*.,, .nd .h. s«nd.rf Crf. 

Company to the defendants. 

William H. Boyd a witness called 
copartnership, testified that ® 1 tice Q f {^e law; that he had 
defendants copartnership in P • connection with the 

dealings with the ^ ^ the plaintiff’s 

SgSUn“ S..t >Sf never directed the plaintiff 

to charge the items to the defendanK h inventory sheets 

Mr. Boyd further testified *at when order^ ff declaration) 

specified in the particu ars o * _ rp^ e q w. Cissel Company, 

he stated specifically that the^ MOO'i Stock certificates of the 

and that in ordering the one hundredl (100) Stork cert 

Standard Cafe Company, he stated that tney were 

Cafe Company. j . through counsel, offered to 

.to . 1 ffiruTto «’m, "B»rto.™■‘S.o'w'i raifcU- 

1912, that H. Ralph Burton was tQ g ^ ow the minutes 

counsel for the company; it offere , ^ 1913 t h a t William 

of the Standard Cafe Company of February {Q « purchase 

H. Boyd was authorized, as seer • ,-j articles necessary for the 
stock books, ledgers, a seal, and t lL conduct of the office” and:that 
organization of the company conned for the com- 

McLanahan & Burton were “PP^^.^utes of the White Cross 
pany; it offered further to sho v Ralph Burton was 

Milk Company of 1 ™ ^hL stock books, 

authorized, as secretary of the company to P orfranizat ion 

ledgers, a seal, and /” flf t he offic?,” and that H. Ralph 

of the company and the cond , - ,1 company; it was fur- 

Burton was appointed general cmi q( . P ttorney between 

ther offered to show by a contra^ d p dated February 

The O. W. Cissel Company and "'/^""jcomplete control and 
15, 1913, that H. Ralph Burton h Th “ Court re f use d to allow the 
management of the said c p y- action 0 f t b e Court, the de¬ 
testimony to be introduced, t exception was noted on the 

fendants duly excepted and the said exception w» 

minutes of the court. 
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The defendants having announced the close of their case, the 
plaintiff thereupon offered testimony in rebuttal to the effect that 
no one, in ordering the various items specified in the particulars of 
demand, had ever stated that he was acting as agent, and further 
gave evidence that the fact of such agency was not known to any 
one connected with the plaintiff corporation. 

All the testimony having been given, the defendants prayed the 
Court to instruct the jury as follows: 

18 1. You are instructed that 

If you believe that the defendant copartnership was the 
authorized agent of The G. W. Cissel Company, the Standard Cafe 
Company, and the White Cross Milk Company; that it acted within 
the scope of its authority in ordering the specified printing and sup¬ 
plies for the respective companies; and that the principals for which 
the defendants were agents were disclosed to the plaintiff, then the 
presumption is that the plaintiff extended credit not to the defend¬ 
ants, but to the several companies mentioned above and the burden 
of proving that the defendants are personally liable is upon the 
plaintiff. 

Refused. 

Exception. 

2. You are instructed that 

If you believe that the plaintiff knew that the printing done and 
the supplies furnished bv it were for The G. W. Cissel Company, the 
Standard Cafe Company, and the White Cross Milk Company, and 
if you believe that the defendant.? copartnership or either of its mem¬ 
bers had authority from the said companies to order said printing 
and supplies, then you must find for the defendants, unless you 
shall further find that the defendant copartnership agreed to be itself 
liable. 

Refused. 

Exception. 

8 . You are instructed that 

The fact that the printing and supplies in controversy were 
charged on the plaintiff’s books to the defendant copartnership is not 
conclusive evidence that credit was extended exclusively to it, but 
that you need give said fact only such weight as in your judgment 
it is entitled to in view of all the circumstances of the case. 

Given. 

Exception. 

19 The Court refused to grant the first two prayers prayed for 
to which the defendants dulv excepted and the exceptions 

were noted in the minutes of the Court. The Court gave f be third 
prayer to which the plaintiff duly excepted and the exception was 

noted in the minutes of the Court. 

The Court instructed the Jury that “the defendants are responsible 
for the balance claimed, unless at the time the various items were 
ordered, the plaintiff understood that the items were ordered by an 
agent of the respective companies, on behalf of the company to be 
paid for by the respective companies. It is not so much the ques¬ 
tion “Who was to use” the goods, as it is “Who was understood to 




w F. ROBERTS COMPANY. 

& “ r ” 

»*•,;% «(or o» p>r»« I» * 110 '' in “”* ,h ‘ 

th DefenXnte thereupon . Whic^they were told that 

of the charge of the Court t t0 proV e by a preponderance 

sSS £ £S£ ? r ra 't rfr 

Be it remembered that eacn , t<s a g hereinbefore set forU 
taken bv counsel for the defendants as n ^ j retir ed, and 
taken bv said counsel then and th ^ e f L a separately and severally 
S of said exceptions was then p a ?J s £ prSTng at the trial and 
entered upon the minutes of the ^f^^yed the Court and 
counsel for the defendants bill of Exceptions in which 

?8°IcSely e seWorth said oftahT'counsel the 

evidence given at the tn ® 1 ’ ® d ®j e d an d made a part of the record 

same is accordingly signed and sealed an ^ 

in this cause this 8th day p^iEL THEW WRIGHT, Justice. 

_ T c « (I'm W F Roberts Company, a 
rEndorsed:! At Law. No. ^ al ; an h. Ralnh Burton, 

Corporation, Plaintiff, vs. Georae X M - 0 f McLanahan 

partners doing business as a firm underthe t, ^ Culbertson. At- 
& Burton, Defendant-. Bffl * ^ Tr \’ st B ldg., Washington, D. C. 
tomey & Counselor at Law, union 

19 U P Henry W. Hodges, clerk. 
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Court of Appeals, District of Columbia 


October Term, 1914. 


NO. 2684. 

GEORGE X. McLANAHAN, H. RALPH BURTON, 
PARTNERS, DOING BUSINESS AS A FIR 
UNDER THE NAME OF McLANAHAN & BUR- 
TON, Appellants . 

vs. 

W. F. ROBERTS COMPANY, A Corporation. 

BRIEF FOR APPELLANTS • 

STATEMENT OF THE CASE. 

This is an appeal by the defendants from a judgment 
entered against them in the Supreme Cour of the 
District of Columbia on an alleged sale and delivery ot 
goods. The defendants interposed the defense of agency 
and the grounds of this appeal relate to the admissi¬ 
bility of certain evidence and the burden of proo . 

The plaintiff sued the defendants under the common 
courts for printing and supplies furnished, and at¬ 
tached to the declaration and affidavit particulars of 
demand which showed that the printing and supplies 
were for the G. W. Cissel Company, Incorporated, 







2 


Standard Cafe Company, Incorporated, and the White 
Cross Milk Company, Incorporated (Rec. p. 3). The 
balance claimed to be due was four-hundred sixty-five 
dollars, twenty-five cents ($465.25). The defendants 
claim in their defense that they were the duly author¬ 
ized agents of the respective companies. They admit¬ 
ted that goods to the value of ten dollars and ten cents 
($10.10) had been ordered for their own use (Rec. p. 4), 
but claimed that they ordered as agents supplies and 
printing valued at three hundred sixty-seven dollars 
and fifty cents ($367.50) for the G. W. Cissel Company, 
at one hundred seventy-seven dollars and fifty cents 
($177.50) for the White Cross Milk Company, and at 
twenty-two dollars and fifty cents ($22.50) for the 
Standard Cafe Company (Rec. p. 5). 

The testimony showed that the officers and employees 
of the plaintiff corporation knew that the defendants, 
when ordering the supplies in controversy, were acting 
as agents for the respective companies. Mr. Burton 
testified that when he ordered the first items upon 
which this suit was brought, he said to Mr. B. F. Rob¬ 
erts, who had general charge of the printing depart¬ 
ment of the plaintiff corporation: i ‘Here is some 
work for the G. W. Cissel Company, which is being 
prepared by the Interstate Investment Company, of 
which I am Secretary and Counsel. You have always 
been very courteous to us and I am glad to throw this 
work your way” (Rec. p. 9). Mr. Boyd testified that 
when he ordered the “500 inventory sheets” he told 
the plaintiff that they were for the G. W. Cissel Com¬ 
pany, and when he ordered the “100 stock certificates 
Standard Cafe Company” he stated that they were 
for the Standard Cafe Company (Rec. p. 11). Miss 
Worch, a witness on behalf of the plaintiff, testified 
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that in June, 1913, which was before any controversy 
arose bills had been rendered for the items upon whic 
suit was brought in the name of the G. W. Cissel Com¬ 
pany, the Standard Cafe Company, and McLanahan & 
Burton, and that the bills rendered to McLanahan & 
Burton were paid (Eec. p. 9) The testimony showed 
further that the plaintiff had accepted a check ot 
Twenty-five dollars ($25.00) of the G. W. Cissel Com¬ 
pany, as payment on the account of that compar and 
a check of Eighty-one dollars and fifty cents ($ 81 - 5 ^) 
of the White Cross Milk Company, as a payment on 
the account of that company (Bee.. PP- 9-10). The t 

timony also showed that m July, 1913, the G. • 

Company was placed in the hands of receivers and 
that thereafter the bills for all items were sent m the 
name of the defendant copartnership (Bee- V- 

Both Mr. Burton and Mr. Boyd testified that in all 
their dealings with the plaintiff corporation they had 
never directed the plaintiff to charge the printing and 
supplies ordered for the G. W. Cissel Company, e 
White Cross Milk Company and the Standard Cafe 

Company, to the defendants and that the defendants 
had never agreed to be personally liable (Rec. p. 11). 

SPECIFICATION OF ERROR. 

1. The Court erred in excluding the evidence offered 
by the defendant tending to show that the defendan s 
were authorized agent of the Interstate Investment 
Company, The G. W. Cissel Company, the Standard 
Cafe Company, and the White Cross Milk Company. 

2. The Court erred in his instructions to the Jury on 
the law of the burden of proof and agency. 
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ARGUMENT. 

I. 

During the trial, the Court refused to admit excerpts 
from the minutes of the Interstate Investment Com¬ 
pany, the White Cross Milk Company and the Standard 
Cafe Company, and the contract between H. Ralph 
Burton and the G. W. Cissel Company, all of which 
showed that Mr. Burton, Mr. Boyd, or the defendant 
copartnership was the duly authorized agent of these 
companies, and authorized to order the supplies and 
printing in controversy (Rec. p. 11). It is submitted 
that these were admissible on two grounds: (A) They 
were admissible to show that the defendants acted 
within their authority as agents. At the time of the 
trial there was a sharp conflict of testimony and the 
jury had before it very little corroborating testimony. 
They had a right to know the basis of the agency of the 
defendants; they had a right to know that the defend¬ 
ants had full power to do the acts which they did. It 
is stated in Mechem on Agency, Section 103, that where 
the authority is conferred by a power of attorney or 
other written instrument and that where from the 
nature of the case, the authority must be in writing, 
the writing is the best evidence of the fact, nature, and 
extent of the agency. (B) They were also admissible 
to show the Jury the circumstances from which the 
plaintiff might have been reasonably expected to infer 
that the defendants were agents of the companies. It 
is not always necessary that the fact of agency must 
be brought home to the plaintiff. If a reasonable man 
in the same position as the plaintiff should have in¬ 
ferred from the circumstances that the defendants were 
agents, then the defendants cannot be held personally 
liable. It was held in Worthington vs. Cowles, 112 
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Mass., 30, that it was proper to instruct the jury that 
if such a state of affairs occurred that the plaintift 
understood, or ought to have understood as a man of 
reasonable intelligence that he was dealing with the 
principal, the defendant (i. e., the agent) would not be 

liable. 

The goods themselves showed in the case now before 
the court that they were for the respective companies; 
and it is a fair inference from the contract itself that 
the goods were not for the defendants. The excluded 
evidence showed that Mr. Burton was in complete con¬ 
trol of the G. W. Cissel and was active as an officer or 
counsel of the other companies. These facts must have 
been, from their very nature, known to the plaintiff, 
and, if it did not actually know them, it should have 
known them. Was there any more reason why the de¬ 
fendant copartnership rather than the companies 
should have been held liable in this case? There is 
no evidence that the defendant copartnership obligated 
itself. There was more reason perhaps for holding 
Mr. Burton personally. Why was this not done ? The 
fact of the matter is that before controversy arose the 
plaintiff was looking to the companies for the payment 
of the bills, but as soon as one of the companies became 
financially embarrassed the defendants were sued be¬ 
cause they refused to pay a debt that they had never 
owed or agreed to pay. The excluded evidence was 
admissible, it is submitted, to show the Jury that the 
plaintiff, even if it acted in good faith, was unwar¬ 
ranted in its conclusion that the defendants were per- 

sonally liable. 

This question was involved in tlie case of Great 
Lakes Towing Company vs. Worthington, 147 Fed., 
926. In the opinion, the Court said: 
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i 4 Respondents had no interest in either the ves¬ 
sel, cargo, or freight. They were marine insur¬ 
ance agents, pure and simple, a fact which was 
quite familiar to persons interested in navigation 
on the Lakes. There is no satisfactory evidence 
that libelant, in furnishing the services and incur¬ 
ring any expense, did so upon the personal credit 
of Worthington and Sill. On the contrary, their 
presumed knowledge of the business of the re¬ 
spondents, the latter \ connection with the subject- 
matter, together with the attendant circumstances, 
were indicative of their representative relation. 
Libelant made no attempt to ascertain the names 
of the underwriters although to do so was not 
difficult. This omission, in view of the circum¬ 
stances, is open to the inference that it knew that 
Worthington and Sill were acting simply as agents 
for the insurers of the Craig. Such being the fact, 
the respondents, not having expressly bound them¬ 
selves, can not, in my opinion, be held liable’’ 
(p. 927). 

The excluded evidence was also admissible to show 
the authority of the defendants. In Chitty on Plead¬ 
ing, 16th Am. Ed., p. 40, it is said: 

“The general rule is, that when a person has 
contracted, in the capacity of an agent, and the 
circumstances are known at the time to the person 
with whom he contracts, such agent is not liable to 
an action for the non-performance of the contract, 
even for a deceitful warranty, if he had authority, 
from his principal to make the contract. For the 
same reasons, if an attorney for and on behalf of 
his client, and as his agent promises to pay money, 
he is not personally liable if he had authority from 
his client.” 

II. 

The second and third assignments of error will be 
considered together. They relate to the refusal of the 
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Court to grant the first and second prayers of the de¬ 
fendants (Rec. p. 12) and the instruction of the Court 
as to the burden of proof (Rec. pp. 12-13). 

Nothing was said in the charge of the Court to the 
Jury to the effect that the burden of proof was on the 
plaintiff to make out his case by the preponderance of 
the evidence. In this jurisdiction, the burden of proof 
never shifts (Sullivan vs. Capital Traction Company, 
34 App. D. C., 358), and the Jury ought to have known 
that fact. Since the charge related only to what the 
defendants had to prove, the Jury were allowed to 
infer that the plaintiff had made out its case. Assum¬ 
ing that the burden is on the defendants to prove that 
they ordered the items as agents, the statement of that 
fact alone leaves the impression with the Jury that the 
defendants were jointly and severally liable with the 
respective companies and that the promise of the one 
was collateral to the promise of the other. The Court’s 
charge ought to have been supplemented by a state¬ 
ment of the law as embodied in the two prayers which 
he refused to grant. The Court ought to have gone on 
to say that if the Jury believed that agency was estab¬ 
lished the presumption then arose that credit was ex¬ 
tended to the principals, not to the defendants, and 
that the burden was then on the plaintiff to show by 
the preponderance of the evidence that the defendants 
agree to be personally liable. 

The case Anderson vs. Timberlake, 114 Ala., 377, is 
similar even in its details to the one now under consid¬ 
eration. The appellate Court reversed a judgment for 
the plaintiff found in the Court below. In that case 
' the plaintiff insists that the account was contracted 
for by the defendant on his own responsibility, that he 
credited him personally, and that he knew no other per- 
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son in tlie transaction. These are precisely the claims 
of the plaintiff in the case now before this Court. In 
the Alabama case, as in this case, the testimony showed 
that payments were made on account by means of 
checks of the Company for which the defendant was 
agent, and that subsequently the company failed. The 
testimony also showed that the defendant had never 
authorized the plaintiff to charge the account to him 
and that he had never agreed to become personally 
liable. The general manager of the company was also 
permitted to testify that Anderson was agent and was 
authorized to order the goods on which the suit was 
brought. In stating the law applicable to the case, the 
Court said (p. 386): 

‘ ‘ The legal presumption is, when a known agent 
deals or contracts within the scope of his author¬ 
ity, that credit is extended to the principal and not 
to the agent; and that the dealing is the act, or the 
contract is the engagement, of the principal alone, 
as if he were personally present and acting or 
contracting. This presumption prevails in the ab¬ 
sence of evidence that credit was given to the agent 
exclusively, and the burden of proof rests upon the 
party seeking to charge him personally. If the 
contract or promise is in writing, its construction 
and effect are, ordinarily, questions of law for the 
decision of the Court. But where the contract or 
promise is verbal, the question, whether the credit 
was given to the agent in exclusion of the credit 
of the principal, is a question of fact for the deter¬ 
mination of the jury, to be ascertained from a con¬ 
sideration of all the circumstances attending the 
transaction. Mechem on Agency, Sec. 558; 1 Am. 
& Eng. Encyc. of Law (2nd Ed.), 1119-20; Whit¬ 
ney vs. Wyman, 101 U. S., 392. In Am. Lead Cas. 
(5th ed.), 764, speaking in reference to verbal con¬ 
tracts made by and through aij agent, it is said: 
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‘ That when the relation of P rinc ' pa ?Sknownto the 

beenVv^ifohim exprlsT/andlt 
gyM has bee g . intention to assume 

clusively, and it cred i t was given 

•ESS1~SS i“ide?to give hifowr. 
‘ifr»“eS«t, he .ill beboend; ..a fc 
upon sufficient evidence, is a question for ] y 
on all the circumstances ot the case. 

Tbe leading case in the United States npon the gnes- 
J» involved”he,, is the case of 

101 U S 392. This was an action brought to recove 
he v.l.e'of certain machinery mannfaetured by Wint- 
nev which he alleged he had sold and delivered to 
Wyman and the other defendants. The defendants in¬ 
sisted that they had contracted for and receiv^d th 
machinery in behalf of a corporation of which the. 
were officers, and that lienee they were not peraomdly 
liable. The Jury found for the defendants and the^ 
was then removed to the Supreme Court of the Unite 

States In its opinion the court said. 

- ‘ ‘ Where the question of agency in making a con¬ 
tract arises thele is a broad Ime of cgjjgm *£ 
tween instruments under seal and stipujat 
writing not under seal, or by parol. In the tormer 
case the contract must be in the name of the pn - 
cinal must be under seal, and must purport to be 
Eked and not the deed of th,, age 
for him. Stanton vs. Camp, 4 Barb., N. it*. 

“In the latter cases the question is a'ways one of 

intent; and the court, being untrammelled by any 
other consideration, is bound to give it g* 

the meaning of the lawmaker is thei law so the 
meaning of the contracting parties is the agree 
Sent. Words are merely the symbols they employ 






to manifest their purpose that it may be carried 
into execution. If the contract be unsealed and the 
meaning clear, it matters not how it is phrased nor 
how it is signed, whether by the agent for the prin¬ 
cipal or with the name of the principal by the agent 
or otherwise. 

“The intent developed is alone material, and 
when that is ascertained it is conclusive. Where the 
principal is disclosed, and the agent is known to be 
acting as such , the latter can not be made person¬ 
ally liable unless he agreed to be so.” 

See also: 

Blount vs. Tomlinson, 57 Fla., 35. 

Laguna Valley Co. vs. Fitch, 121 Ill. App., 
607. 

Hall vs. Lauderdale, 46 N. Y., 70. 

It is respectfully submitted that judgment ought to 
be reversed and the case remanded with instructions to 
the Court below to grant a new trial. 

William S. Culbertson, 
Attorney for Appellant. 
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STATEMENT. 

It seems important that appellants’ statement of the ease 
oTthe £"Z 1‘ ^Twere 

receipted for, by the defendant partnership. 

B. H. Roberts, Rec. 8. 

That the goods were furnished at the request of the de- 
fendants. 


__ v 
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W. F. Roberts, Rec. 8. 

/ 

That the only account on appellee’s books was in the 
name of appellants, there being none against the several 
companies. 

Worch, Rec. 9. 

That no one in ordering the various items sued for had 
ever stated that he was acting as agent, and that the fact 
of such agency was not known to any one connected with 
the appellee. 

Rec. 12. 

Also the very significant letter of July 24, 1913, offered 
by appellants, Rec. 10, showing clearly that up to that 
date appellants were acquiescing in the charge to them 
of all the items. 

\\ e thus have a case wherein there is a conflict of testi¬ 
mony and a verdict of a jury which was amply supported 
by plaintiff's testimony, the weight of the evidence not 
being reviewable here. 



ARGUMENT. 

There are three assignments of error in the Record, but 
only two in the brief of appellant. The third assignment 
has probably been abandoned because it is so broad as to 
be untenable, there being no such instruction in the Record 
as is in said third assignment complained of. 

The true rule, supported by all the authorities, is that 
whether the agent of a disclosed principal has bound him¬ 
self depends upon the intention of the parties, which must 
be gathered from the facts and circumstances of each 
particular case. 
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This rule is well stated in 

Worthington vs. Cowles, 112 Mass. 30. 

It follows that each case involving the question of lia¬ 
bility as between principal and agent must depend upon 
.. own facts and so the cases cited involving, as eac 
does, different fact, from those set forth in tht. recor . 

T t thi. brief d. no, deem it fair to ,h. court 

,o make ““ XU * 

because in any event tne case, 

e Tuite b sLrco C un2'confidently assert that none of the 
casefc ted by the appellant can be dealt with merely upon 
Z excerpts cited by appellants, the cases must be examined 

aS None h of ’them countervails the rule above set forth but 

all Th C e°!ppellants had given evidence fully as to the rela¬ 
tions of Messrs. Burton and Boyd to the several companies 
and as to what they said when ordering the goods. 

The further testimony sought to be introduce an 
„J„.d ol in appellants' fir., assignment was therefore at 

' L merely enmnl.tive and i,! “ C '““ ™ f ”L- 
the discretion of the court and such action 

■ ““m WO rejected prayer, were each too broad, as is well 
said of similar prayers in 

Worthington vs. Cowles supra. 

The charge of the court, when all the meagre extracts 

r.T - 
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to use the goods as it is who was understood 
to pay for them,” and beyond doubt the jury clearly 
understood that was the crux of the case. 

After all, this is nothing more than the usual effort to 
secure a review of the weight of the evidence in a case 
where, in the presence of a conflict of evidence, the jury 
accepted appellee’s version and rejected appellants’. 

On page 5 of appellants’ brief it is stated that before 
the controversy arose appellee was looking to the Com¬ 
panies for payment. 

This is contradicted by the testimony and especially by 
appellants belated application for separation of items 
shown by the letter offered by them, Record 10, dated 
July 24, 1913, long after the work was done. 

Indeed, there is a very obvious contrary inference from 
the testimony, especially the letter. 

In this, as in so many other cases, conflicting evidence 
has been fairly submitted to a jury which has conclusively 
established appellee’s version, and while naturally appel¬ 
lants do not concur with the jury, they may not review' its 
action here. 

It is therefore submitted that the judgment below was 
right and should be affirmed. 

ALLEN C. CLARK, 

JOHN RIDOUT, 

Attorneys for Appellee 

























































